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What clauses do you need in your
Terms of Business/Contract?

One way to ensure an effective debt recovery process is to have well-drafted Terms of Business in place.

In this guide, we cover two clauses that need to be considered when dealing with international
customers:

jurisdictional clauses
governing law clauses
We discuss the points you should consider when deciding what you want the clauses to say.

It should go without saying that the clauses need to express your intention clearly and you should take
professional advice on these and the other clauses in your terms of business.
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Clauses covering governing laws

parties. If you are dealing with a customer in another country, it will be important to know which

system of law applies to the contract. Is it to be the law of England and Wales, the law applying
in your customer's country or some other law? You need to consider the choice of law whether disputes
are to be dealt with through the courts or by arbitration.

n contract is a legal document which creates a legally binding relationship between two or more

For example, where you are dealing internationally, you and your customer will be based in different
countries but the place for performance may be in another country altogether. In this case, there are
several legal systems with potential relevance to the contract. It is therefore imperative that the contract
clearly indicates which law is to govern the contract.

The following is a typical governing law clause you may find in Terms of Business or a commercial con-
tract:

"This Agreement is governed by and shall be construed
in accordance with the laws of England and Wales."
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Perhaps rather obviously, when deciding which law to choose, you should choose a law you are familiar
with. For parties based in England and Wales this is most likely to be the law of England and Wales.
However, this may not always be the case and the law of another jurisdiction maybe more suitable to a
particular contract.

If you are considering choosing another law, make sure
you take advice first and understand the implications of
the choice.

One question that currently arises is whether or not you should still choose the law of England and Wales
in the light of Brexit. The short answer, at the moment, is generally, yes. A good governing law clause will
set out expressly the parties' choice of governing law.
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Jurisdiction clauses

where any dispute is to be dealt with i.e. in which jurisdiction any court action is to be taken. It
is inevitable that disputes will arise from time to time and it is how those disputes are handled
that makes the difference.

W hen dealing internationally, you not only need to decide which law governs the contract but

When deciding where any disputes are to be dealt with you have a number of choices:

You could give the courts of one country “exclusive” jurisdiction in which case any court action has
to be started there.

You could give the specified courts “non-exclusive” jurisdiction, in this case either party can start

proceedings in that jurisdiction without argument but could start a case elsewhere and there could
then be an argument over jurisdiction.
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You could consider a clause which limits your customer to starting any action in the courts of a
specified jurisdiction but allows you to choose another jurisdiction if you want (an “asymmetric”
jurisdiction clause). For example, you may want any case against you to be started in here but want
the freedom to sue your customer in their local courts where that would be more economic.

However, care and advice are needed as not all jurisdictions will respect asymmetric jurisdiction
clauses

You may also want to consider whether or not any dispute should be referred to arbitration. The
contract could require all disputes to be referred to arbitration or give a party the right to refer
disputes to arbitration in certain circumstances. In these cases you will need to say where any
arbitration should take place.

When considering which courts to choose, it will
normally be appropriate to choose the courts of the
jurisdiction whose law you have chosen.

So, if you have chosen the law of England and Wales you would normally choose the courts of
England and Wales to have jurisdiction. However, the courts of one jurisdiction can apply a foreign
law when enforcing a contract. So, if the law of England and Wales applies to the contract but you
choose to start an action in your customer's local court, that court will apply the law of England
and Wales.

Not all countries will enforce judgments obtained in another country. So, when deciding which
courts should have jurisdiction it is important to know whether or not a judgment from a particular
court will be enforceable in the place where you would want to enforce it. This will probably be
where the defendant's assets are situated.
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Conclusion

The above discussion in this post provides you with some points to consider as to:
which law should govern your contracts,
which courts should have jurisdiction
or where any arbitration should take place.

As always, professional advice should always be taken when preparing your terms of business or any
commercial contract.
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COPYRIGHT & DISCLAIMER

This guide is intended to give general information only on some of the points you could consider on this
topic. Itis not a comprehensive statement of the law and is not to be relied on as legal advice in any specific
situation or in relation to any specific document.

These notes are copyright of Lovetts Ltd. You have permission to copy theses notes for use in your company.
You do not have permission to supply them or copies of them to anyone outside your company. These notes
were prepared for guidance only. They cannot be relied on as a definitive statement of the law or practice
and they do not remove the need to take advice in particular cases. The law and practice change with time.
In due course these notes will become out of date and should not be relied on for advice in specific cases.

Legal Department: (01483) 457500 HEAD OFFICE

Commercial Litigation: (01483) 457501 Bramley House, The Guildway,
Email: info@lovetts.co.uk Old Portsmouth Road,

Web: www.lovetts.co.uk Guildford, GU3 1LR

VAT Reg. No607454474 - Authorised and Regulated by the Solicitors Regulation Authority. Lovetts Ltd is

a company registered in England number 2996700. A list of Directors can be inspected at the Registered
Office (as above)
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